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Mark O. Anderson

email:  manderson@wfjlawfirm.com

July 1, 2019
Trane US Inc.

Attention:  Bob Roers

3600 Pammel Creek Road

La Crosse, WI  54601

Re:
OPINION LETTER

State of Alaska - Mechanic's Lien and Public Bond Laws

Dear Bob:

This letter confirms current information about the Alaska mechanic’s lien and public bond laws through June 1, 2019.

RESIDENTIAL CONSTRUCTION PROJECTS:  THIS OPINION LETTER APPLIES TO COMMERCIAL AND GOVERNMENTAL CONSTRUCTION PROJECTS AND DOES NOT ADDRESS NOTICE REQUIREMENTS AND LIEN FILING DEADLINES THAT APPLY TO A PRIVATE, RESIDENTIAL CONSTRUCTION PROJECT IN ALASKA.  IF YOU HAVE COMMENTS OR QUESTIONS ABOUT A RESIDENTIAL PROJECT, PLEASE CONTACT OUR OFFICE FOR ADDITIONAL INFORMATION.

CHANGES/ADDITIONS IN THIS OPINION LETTER:  Our most recent website opinion letter for the State of Alaska is dated July 1, 2018.  We have reviewed the current Alaska Statutes and case law and confirmed that there have been no substantive changes to the rules and procedures for mechanic’s lien and payment bond claims. Therefore, the text of this letter is the same as our 2018 letter.  
PRIVATE PROJECTS
A.
MECHANIC’S LIEN CLAIM
1.
Right to a lien claim.  Trane is entitled to assert a lien on a private project in Alaska if Trane has a contract with the owner, the general contractor, or a subcontractor of the general contractor.  It is unclear whether Trane is entitled to assert a lien claim if Trane’s customer is a sub-subcontractor of the general contractor.  Trane cannot assert a mechanic’s lien claim if Trane is a material supplier to a material supplier.

2.
No mandatory preliminary notice requirement.  Alaska does not require Trane to serve any preliminary notices on the owner or any other party regardless of whether Trane has a contract with the owner, general contractor, or subcontractor.  However, the lien filing deadline can be significantly shortened without Trane’s knowledge unless Trane serves the optional preliminary notice.  (See below.)

3.
Optional preliminary notice.  Trane is entitled to serve an optional preliminary notice (“Notice of Right to Lien”) on the owner before the FIRST DATE Trane furnishes labor or material.  Service of the optional Notice obligates the owner to provide Trane with advance notice of the owner’s recording of a Notice of Completion.  If Trane does not serve the optional Notice of Right to Lien, Trane probably will not receive a copy of the Notice of Completion from the owner.  As a result, Trane probably will not know that the lien filing deadline has been shortened.  

Recording the optional Notice of Right to Lien.  If Trane serves the optional Notice of Right to Lien, Trane is permitted, but is not required, to also record the Notice of Right to Lien at the courthouse.  The advantage of serving and recording the Notice of Right to Lien is that Trane can insure that Trane is entitled to a full 120 days to file its lien, measured from the last date Trane furnished labor or material.

Need for correct owner information.  Since the Notice of Right to Lien, if served, should be served on the correct owner, at the correct address, Trane should consider conducting a title search to confirm owner name and address information, if Trane is in doubt about the correct name and address of the owner.

If Trane serves the optional Notice of Right to Lien, Trane must provide an accounting of the amount due Trane within five days after receipt of a request for such an accounting from the owner, construction lender, or general contractor.

Sample Notice of Right to Lien form; service of Notice.  Enclosed is a sample optional preliminary notice form (labeled as “Notice of Right to Lien”) that can be used by Trane.  If served, the Notice of Right to Lien should be served on the owner by certified mail, return receipt requested.  Special care should be taken by Trane to track the signed green cards and place them with the appropriate job file papers.

4.
Deadline to file mechanic’s lien claim.  The deadline to file a mechanic’s lien varies depending on whether the owner has recorded a Notice of Completion and whether Trane has served and/or recorded the optional Notice of Right to Lien:

a. If the owner has not recorded a Notice of Completion, Trane must file its mechanic’s lien within 120 days after the last date Trane furnished labor or material.  (The lien deadline was extended from 90 days to 120 days, effective September 9, 2010.  However, if the “first date” Trane furnished labor or materials was before September 9, 2010, then Trane should rely on the old 90 day deadline, even if the “last date” Trane furnished labor or materials is after September 9, 2010.)
b. If the owner has recorded a Notice of Completion, the deadline for Trane to file a lien is as follows:

(1)
 If Trane timely served (but did not record) the optional Notice of Right to Lien on the owner before the first date Trane furnished labor or material, and the owner did not give Trane 5-days’ advance notice before filing the Notice of Completion, then Trane must file its mechanic’s lien within 120 days after the last date Trane furnished labor or material. 

(2) If Trane timely served (but did not record) the optional Notice of Right to Lien on the owner before the first date Trane furnished labor or material, and the owner did give Trane 5-days’ advance notice before filing the Notice of Completion, then Trane must file its mechanic’s lien within 15 days after the date the Notice of Completion was recorded.

(3) If Trane timely served and recorded the optional Notice of Right to Lien before the first date Trane furnished labor or material, then Trane must file its mechanic’s lien within 120 days after the last date Trane furnished labor or material.  In other words, if Trane timely serves and records the optional Notice of Right to Lien, the owner cannot shorten the 120-day lien deadline. 

(4)
If Trane did not serve and did not record the optional Notice of Right to Lien, and if the owner records a Notice of Completion, then Trane must file its mechanic’s lien claim within 15 days after the date the Notice of Completion is filed, or within 120 days after the last date Trane furnished labor or material, whichever date is FIRST to occur.

We recommend that Trane always serve the optional Notice of Right to Lien on the owner.  If Trane fails to do so, the owner can significantly shorten the lien filing deadline without Trane’s knowledge.  Trane should be alert for notice from the owner of the owner’s intention to file a Notice of Completion since Trane’s lien rights will be impacted by the Notice.

5.
Deadline to commence lien foreclosure action lawsuit.  Trane must commence a foreclosure action lawsuit within six months after the date Trane’s mechanic’s lien is recorded, unless during the six-month period Trane records an Extension Notice.  A filing of an Extension Notice extends the suit deadline an additional six months.

6.
Lien claim is a “double jeopardy” lien claim.  A mechanic’s lien in Alaska is a “double jeopardy” lien, rather than a “lien against funds” lien.  This means that the owner’s real estate is subject to the lien claim even if the owner has paid all of the contract funds to the general contractor at the time Trane’s lien is served and filed.

B.
STOP-LENDING NOTICE
7.
Right to serve Stop-Lending Notice.  Trane is entitled to serve a Stop-Lending Notice if Trane has the right to assert a mechanic’s lien claim.  (See Section 1 above.)
8.
Impact of service of Stop-Lending Notice; timing of service.  Trane may serve a Stop-Lending Notice on the construction lender, the owner, and the prime contractor at any time during the course of the project.  The construction lender will be liable to Trane for any disbursements made by the construction lender to the owner or other parties after the construction lender’s receipt of Trane’s Stop-Lending Notice.  As a result, the Stop-Lending Notice is an important tool.  Trane should take steps, at the beginning of a project, to determine the name and address of the construction lender.


Trane should consider serving the Stop Lending Notice if payment from the customer is past due and Trane has reason to believe that payment will not be made within a reasonable time thereafter.  The statutes are not clear on the type of service to be used for the Notice.  In order to be safe, we recommend that the Stop Lending Notice, if served, be served on the construction lender, the owner, and the general contractor by certified mail, return receipt requested.

Sample Stop-Lending Notice.  Enclosed you will find a sample Stop-Lending Notice (labeled as “Stop-Lending Notice”) that can be used by Trane.  Note that the Notice is two pages in length.  The person signing the Notice must sign on page 1 and on page 2, and a notary must also sign on page 2.  If served, the Notice should be served by certified mail, return receipt requested, on the construction lender, the owner, and the general contractor.

9.
Deadline to commence lawsuit on Stop-Lending Notice claim.  Trane must start a lawsuit to enforce its Stop-Lending Notice claim within 90 days after the date the Stop-Lending Notice was received by the lender.  Trane should realize that the lawsuit papers must be filed at the courthouse, and served on the lender, before the end of the 90th day after the date the lender received the Stop-Lending Notice.

PUBLIC PROJECTS

10.
Payment bond requirement.  Alaska follows the federal Miller Act for its payment bond claims on public projects.  The general contractor is required to furnish a payment bond on all contracts exceeding $100,000.  If the amount of the prime contract is less than $1,000,000, the payment bond must be for at least one-half of the amount of the prime contract.  If the amount of the prime contract is between $1,000,000 and $5,000,000, the payment bond must be for at least 40 percent of the amount of the prime contract.  If the prime contract exceeds $5,000,000, the payment bond only has to be $2,500,000.  On large projects, in excess of $5,000,000, Trane should obtain a copy of the payment bond to determine the amount of payment bond coverage.

11.
Right to a bond claim.  Trane is entitled to assert a claim against the payment bond if Trane’s contract is with the general contractor or a subcontractor of the general contractor and Trane may be entitled to assert a claim if Trane’s customer is a sub-subcontractor of the general contractor.
Alaska’s bond laws are based on the Federal Miller Act, which does not permit a bond claim to be asserted if the claimant’s customer is a sub-subcontractor of the general contractor.  However, some of the text from the Alaska statutes suggests that all parties who supply labor and/or material are protected under the bond.  Therefore, we suggest that Trane take steps to assert a payment bond claim (by serving the 90 day notice described in Section 13(b) below) if the customer is a sub-subcontractor.  However, Trane should recognize that the general contractor and the surety may challenge Trane’s claim.  
12.
Preliminary notice requirement.  Trane is not required to serve a preliminary notice on the public owner, the general contractor, the surety, or any other party.  This is true regardless of whether Trane’s customer is the general contractor or a subcontractor.

13.
Final bond claim notice requirement.  

a.
If Trane has a contract with the general contractor, Trane is not required to serve a final bond claim notice on the public owner, the general contractor, the surety, or any other party.

b.
If Trane has a contract with a subcontractor of the general contractor, or with a sub-subcontractor of the general contractor, Trane must serve a final bond claim notice on the general contractor within 90 days after the last date Trane furnished labor or material.  The notice must be served by registered mail.  (Although Trane is not required to serve a copy of the notice on the surety, we recommend that Trane serve a copy of the notice on the surety, if the surety’s identity is known.)

Sample final bond claim notice form.  Enclosed is a sample final bond claim notice form (labeled as “Notice of Claim Against Payment Bond”) that can be used by Trane.  If served, the Notice must be served on the general contractor by registered mail.  We recommend that Trane also serve a copy of the Notice on the surety, if Trane knows the surety’s identity.

14.
Lawsuit deadline for public payment bond claim.  Trane’s lawsuit against the surety on a public payment bond must be started within one year after the date of “final settlement” of the contract.  Since the date of final settlement of the contract may be difficult for Trane to determine, we recommend that Trane rely on a deadline of one year after the last date Trane furnished labor or material.

MISCELLANEOUS

15.
Rental Equipment.  The Alaska statutes are not clear whether lien rights are available for rental equipment.  According to the statutes, a lien is allowed for “equipment that is delivered to and used upon real property…for the construction, alteration, or repair of a building or improvement.”  There are no court decisions that can be used for arguing that lien rights exist for rental equipment.  Therefore, Trane should assume that mechanic’s lien rights are not enforceable for rental equipment in Alaska.  However, Trane should still serve preliminary notices and file a lien claim for rental equipment, so that Trane can be in a position to argue that a mechanic’s lien claim does cover rental equipment.
16.
Attorney fees.  Case law in Alaska confirms that attorney’s fees may be awarded to a lien claimant who successfully pursues its lien claim in a mechanic’s lien foreclosure action lawsuit.
Please let me know if you have comments or questions about the Alaska lien or bond laws.

Sincerely,

WAGNER, FALCONER & JUDD, LTD.

Mark O. Anderson

Daniel J. Reich

MOA/bb

Enclosures:

1.
Notice of Right to Lien – Private Project

2.
Stop-Lending Notice – Private Project

3.
Notice of Claim Against Payment Bond – Public Project

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED

NOTICE OF RIGHT TO LIEN

STATE OF ALASKA - PRIVATE PROJECT

(Pursuant to Alaska Stat. § 34.35.064)

	TO:
	______________________________

(name and address of owner)

______________________________

______________________________


	_________________________________

(name and address of prime contractor)

_________________________________

_________________________________

	
	
	

	RE:
	________________________________

(name and address of private project)
________________________________

________________________________


	



THIS NOTICE is served by Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, Phone: (608) 787-2000, Fax:  (608) 787-2333.


This Notice is notice of Trane’s right to assert a lien against the real property/Project described above, for labor, materials, services, or equipment furnished by Trane in connection with the Project.  The labor and/or material furnished for the Project by Trane is generally described as follows: 





.

Trane has furnished or will furnish its labor and/or material for the Project under a contract with the following Customer: 





.
WARNING:  Unless provision is made for payment of sums that may be due to Trane, your above property may be subject to foreclosure to satisfy those sums even though you may pay a prime contractor or other person for the labor, material, services or equipment furnished by Trane.
Date:  ________________________
TRANE US INC.

By:



Its:


cc:






VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED

STOP-LENDING NOTICE- Page 1

STATE OF ALASKA - PRIVATE PROJECT

(Pursuant to Alaska Stat. § 34.35.062)

	TO:
	________________________________

(name and address of construction lender)

________________________________

________________________________


	________________________________

(name and address of prime contractor)

________________________________

________________________________



	
	________________________________

(name and address of owner)

________________________________

________________________________


	

	RE:
	________________________________

(name and address of private project)

________________________________

________________________________


	



PLEASE TAKE NOTICE that the above-named construction lender is hereby instructed to stop disbursing, advancing, or otherwise providing construction financing for the above-described connection Project.


This Notice is served by Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, Phone: (608) 787-2000, Fax: (608) 787-2333.


The labor and/or material furnished for the Project by Trane is generally described as follows: 






.


Trane furnished its labor and/or material for the Project under a contract with the following Customer: 

.
Trane believes that the owner of the real property/Project is the party identified above as the owner.


The amount due and unpaid to Trane, by its Customer, for labor and/or material furnished for the Project by Trane, is $
.

Date:  ________________________
TRANE US INC. 


By:



Its:


Page 1 of 2

STOP-LENDING NOTICE- Page 2

STATE OF ALASKA - PRIVATE PROJECT

(Pursuant to Alaska. Stat. § 34.35.062)

STATE OF WISCONSIN
)





)  ss:

COUNTY OF LA CROSSE
)


_________________________, being first duly sworn, deposes and says:

That he/she is the _______________________ of Trane US, Inc.; that he/she has read the foregoing Stop-Lending Notice, knows the contents thereof, and believes the same to be true and correct to the best of his/her knowledge, information and belief.

TRANE US INC.


By: 









Its:  








       (Print name)
Subscribed and sworn to before me this 

____ day of ______________________.
Notary Public
My commission expires:  



cc:





(Attach Proof of Service)
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VIA REGISTERED MAIL

NOTICE OF CLAIM AGAINST PAYMENT BOND

STATE OF ALASKA – PUBLIC PROJECT
(Pursuant to Alaska. Stat. § 36.25.020)

	TO:
	________________________________

(name and address of prime contractor)

________________________________

________________________________


	________________________________

(name and address of surety)

________________________________

________________________________



	RE:
	________________________________

(name and address of private project)

________________________________

________________________________


	



PLEASE TAKE NOTICE that Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI  54601, Phone:  608-787-4858; Fax:  608-787-2333, has furnished labor and/or material for the above-described Project. The labor and/or material furnished by Trane is described as follows: 










Trane furnished its labor and/or material for the Project under a contract with the following customer:




.

The prime contractor for the Project is: 



.


The amount due and owing to Trane, and unpaid by Trane’s customer, is $__________.


The prime contractor furnished a payment bond for the Project, as required by the Alaska Statutes Annotated.  Trane hereby gives written notice of its claim in the principal amount of $_______________________ against the payment bond furnished for the Project.

Date:  ________________________
TRANE US INC.

By:



Its:


cc:
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