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July 1, 2019
Trane US Inc.

Attn:  Bob Roers

3600 Pammel Creek Road

La Crosse, WI 54601

RE:
OPINION LETTER

State of Texas – Mechanic’s Lien and Public Bond Laws

Dear Mr. Roers:
This letter confirms current information about the Texas mechanic’s lien and public bond laws, through June 1, 2019.

RESIDENTIAL CONSTRUCTION PROJECTS:  THIS OPINION LETTER APPLIES TO COMMERCIAL AND GOVERNMENTAL CONSTRUCTION PROJECTS AND DOES NOT ADDRESS NOTICE REQUIREMENTS AND LIEN FILING DEADLINES THAT APPLY TO A PRIVATE, RESIDENTIAL CONSTRUCTION PROJECT IN TEXAS.  IF YOU HAVE COMMENTS OR QUESTIONS ABOUT A RESIDENTIAL PROJECT, PLEASE CONTACT OUR OFFICE FOR ADDITIONAL INFORMATION.

CHANGES/ADDITIONS IN THIS OPINION LETTER: Our most recent website opinion letter for the State of Texas is dated July 1, 2018.  We have reviewed the current Texas Statutes and confirmed that there have been no substantive changes to the rules and procedures for mechanic’s lien and payment bond claims.  As a result, the text of this letter is the same as our 2018 letter.
However, in 2012 we updated Section 1 to confirm that, under Texas Statutes and case law, Trane may have mechanic’s lien rights on a private project if Trane is a “…material supplier to a material supplier…”  Previous opinion letters have suggested that Trane is not entitled to lien rights in this situation.  If Trane is a “supplier to a supplier,” Trane should take all steps necessary to preserve and enforce its mechanic’s lien rights, including service of the monthly Texas notices and the filing of a mechanic’s lien claim.  However, Trane should recognize that owners or other parties might challenge Trane’s assertion of lien rights.

PRIVATE PROJECTS

A.
MECHANIC’S LIEN
1.
Right to a lien claim.  Trane is entitled to assert a lien claim on a private project if Trane has a contract direct with the owner, the general contractor, or a subcontractor of the general contractor.  In addition, the Texas Statutes confirm that Trane is entitled to a lien claim if Trane has a contract with a sub-subcontractor of the general contractor.  
Statutes and case law in Texas suggest that Trane may also have mechanic’s lien rights if Trane’s customer is a material supplier, and is not a true “subcontractor.”  In other words, Trane may have lien rights when Trane is a “…supplier to a supplier…”  If Trane is selling equipment to another supplier/broker, Trane should take steps to preserve and file its lien claim, including service of the monthly lien notices and the filing of a lien claim.  However, Trane should recognize that owners and other parties might challenge Trane’s lien rights.

2.
Preliminary notice requirements.  The preliminary notice requirements in Texas are complicated.  The preliminary notice requirements must be followed throughout the project in order to preserve Trane’s right to later file a mechanic’s lien claim.  Special note should be made of the comments in Sections 8 and 9 of this letter for additional notices required to preserve lien rights for a retainage contract or lien rights for “specially fabricated materials” that are never delivered to the project site.

a.
If Trane has a contract with the owner Trane is not required to serve any preliminary notice documents on the owner or any other party.  The only action Trane has to take to preserve its lien claim is to file its lien at the courthouse by the 15th day of the 4th month after Trane’s contract with the owner was “completed, settled, or abandoned.” 


b.
“2nd month notice”.  If Trane has a contract with a subcontractor, and not with the general contractor, Trane must serve a written preliminary notice on the general contractor.  The written notice to the general contractor must be served by the 15th day of the 2nd month following EACH MONTH Trane furnishes labor or material.  For example, if Trane furnished labor or material in June, the preliminary notice to the general contractor (for the month of June) would have to be served no later than August 15.



Example: Assume that Trane furnished labor or material for a project in February and also furnished labor or material for the project in April.  Trane’s preliminary notice to the general contractor, for labor/material furnished in February, had to be served on the general contractor by April 15.  Then, for labor/material furnished in April, an additional notice had to be served on the general contractor by June 15.


Sample “2nd month notice” form.  Enclosed you will find a sample “2nd month notice” form (labeled as “Notice to Original Contractor”) that can be used by Trane.  The notice, and all other notices for private projects, must be mailed by certified mail.  However, these notices do not have to be mailed “return receipt requested.”  The reference to “return receipt requested” has been deleted from the private project notice forms attached to this letter.
If Trane’s customer is a sub-subcontractor of the general contractor, the notice, and all other notices for private projects, should be served on Trane’s customer and on the subcontractor, in addition to other designated parties.


c.
“3rd month notice”.  In addition to the “2nd month notice” described above, Trane must serve a “3rd month notice” on the owner and the general contractor.  The 3rd month notice must be served on the owner and the general contractor regardless of whether Trane’s contract is with a subcontractor or the general contractor.  The 3rd month notice must be served by the 15th day of the 3rd month following EACH MONTH Trane furnishes labor or material.  For example, if Trane furnishes labor or material in August, the “3rd month notice” to the owner and the general contractor must be served no later than November 15. 



If Trane has a contract with the general contractor, and not with a subcontractor, the “3rd month notice” must be served on the owner and the general contractor for each month Trane furnishes labor or material.  However, the “2nd month notice” does not have to be served for any of these months.


Sample “3rd month notice” form.  Enclosed you will find a sample “3rd month notice” form (labeled as “Notice to Owner and Original Contractor”) that can be used by Trane.  Note that the text of the “3rd month notice” form is the same as the text for the “2nd month notice” form described above.  However, the headings are different for the two notices.


d.
Letter to owner requesting Notice of Termination or Abandonment.  As noted in Section 3c below, if the owner terminates the general contractor, or abandons the project, the deadline for Trane to file a lien at the courthouse is 30 days after the official date of “termination” or “abandonment.”  In order to be certain that Trane has knowledge of the termination or abandonment, Trane is entitled to serve a notice letter/form on the owner, at any time during the project, asking that the owner give Trane written notice of the termination or abandonment.  If Trane serves the owner with a request letter, the owner is required, within 10 days after the termination or abandonment, to mail Notice of Termination or Abandonment to Trane.  In this event, Trane still would have time to file the lien claim before the 30-day lien filing deadline expires.  We recommend that Trane adopt a procedure whereby the letter requesting notice of any termination or abandonment (see form letter described below) is mailed to the owner within two months after the “first date” Trane furnishes labor or material for the project.


If the owner terminates the general contractor or abandons the project the owner is required to give written notice of the termination or abandonment to any subcontractor/supplier who has previously served the owner with the “3rd month notice” described above.  Thus, even if Trane does not serve the owner with a request letter, Trane will receive written notice of termination or abandonment from the owner but only if Trane has served the owner with a “3rd month notice” before the date of termination or abandonment.

Sample letter to owner requesting Notice of Termination or Abandonment.  Enclosed you will find a sample request letter/form (labeled as “Written Request for Notice of Termination or Abandonment”) that can be used by Trane.  This letter/form, described above, should be served on the owner and other parties in the contract chain by certified mail.


e.
Records.  We recommend that Trane keep careful records to be certain that the “2nd month notice” and “3rd month notice” requirements are satisfied.  Special care must be taken when Trane furnishes labor or material in more than one month, since the 2nd month and 3rd month time periods will overlap.  If the 2nd month and/or 3rd month notices are not timely given for labor/material furnished in a particular month, Trane will lose its mechanic’s lien rights for that particular month.

3.
Deadline to file mechanic’s lien claim.  


a.
Contract with owner.  If Trane has a contract with the owner (under a labor and material/performance contract or under a contract for the sale of equipment only) Trane’s mechanic’s lien claim must be filed at the courthouse no later than the 15th day of the 4th calendar month after the month when the contract between Trane and the owner was “completed, settled or abandoned.”  We recommend that Trane determine its “last month” by determining the “last date” Trane furnished labor or material.


b.
Contract with party other than owner.  If Trane has a contract with the general contractor or a subcontractor, Trane’s mechanic’s lien claim must be filed at the courthouse no later than the 15th day of the 4th calendar month after the last month Trane furnished labor or material.  For example, if Trane last furnished labor or material for a project in July, Trane’s lien would have to be filed at the courthouse no later than November 15.


c.
Deadline for filing of lien if owner abandons project or terminates general contractor.  If an owner takes steps to terminate the general contractor, or to abandon the project, Trane’s lien claim must be filed at the courthouse within 30 days after the official date of “termination” or “abandonment.”  In many cases, Trane will not know if the general contractor has been terminated or if the project has been abandoned.  However, if Trane has served the owner with a “3rd month notice” described in Section 2c above, the owner is required to give Trane written notice of the termination or abandonment.  The owner’s written notice must be mailed to Trane within 10 days after the date of termination or abandonment.  

Upon receipt of the notice from the owner, Trane will have less than 20 days to file a lien claim – before the 30th day after the date of termination or abandonment.  Trane representatives should be on alert for receipt of a “Notice of Termination or Abandonment” from the owner, so that steps can promptly be taken to have Trane’s lien filed before the end of the 30-day deadline.
4.
Deadline to commence mechanic’s lien foreclosure action lawsuit.  A lawsuit to foreclose a mechanic’s lien claim must be commenced within two years after the date the lien claim is filed at the courthouse.  Please note that Trane does not have to wait until the end of the two-year period to start the foreclosure lawsuit.  The lawsuit can be started at any time after the lien claim is filed.


Demand for early commencement of foreclosure lawsuit.  If Trane files a lien against a project, the owner is entitled to file a surety bond with the court so that the lien is released from the real estate.  The County Clerk is required to give written notice to Trane of the filing of the surety bond.  Trane then has 30 days from the date it receives notice of the bond to commence a mechanic’s lien foreclosure action against the real estate.  If Trane does not commence a lien foreclosure action within the 30-day time period Trane still could later commence an action against the payment bond, but Trane would not be entitled to foreclose its lien against the real estate.  The deadline for commencing an action against the surety bond would be one year from the date Trane received notice of the filing of the bond. 

5.
Lien claim in Texas is a “lien on funds” lien.  A lien claim against the real estate in Texas is limited to the amount owing or to be owing by the owner to the general contractor as of the date the owner first receives a preliminary notice from Trane.  This means that in some cases Trane’s timely filed lien will be of no value.


Example:  Assume that Trane sold equipment for $50,000 to a general contractor.  All of Trane’s equipment was furnished in September.  Since Trane’s customer was the general contractor, the “2nd month notice” was not required.  Trane’s “3rd month notice” was mailed to the owner and general contractor on December 14.  Trane’s lien was filed on January 11.  However, the owner paid the general contractor in full on December 1, before the owner received Trane’s first notice.  Trane’s timely filed lien is of no value.

6.
Request for account affidavit can be submitted to Trane.  An owner or any other party involved in the project is entitled to ask Trane to furnish an affidavit stating that all of Trane’s subcontractors and suppliers have been paid in full.  Or, the affidavit must list the name and address of any unpaid subcontractor or supplier and the amount owing to each unpaid party.  If Trane receives a written request from any party requesting an account affidavit, we recommend that Trane promptly respond with an affidavit containing appropriate account information.
7.
Project information can be requested from owner; sample request form.  If Trane mails a written request letter to the owner, the owner is obligated to provide Trane with certain project information, including the legal description, exact name and address of the owner, and whether a payment bond has been furnished by the general contractor.  If the owner fails to respond, Trane still is required to serve all necessary preliminary notices and file its lien claim papers.

Enclosed you will find a sample request letter form (labeled as “Written Request to Owner for Project Information”) that can be used by Trane to request information from the owner.
8.
Lien claim for retainage contracts.  If Trane enters into a contract calling for retainage to be withheld from the amounts paid to Trane, Trane should take the steps necessary to preserve mechanic’s lien rights for retainage that is not paid in a timely manner.  A mechanic’s lien claim for retainage cannot exceed the retainage amount specified in the contract between Trane and its customer.


a.
If Trane has a contract direct with the owner, Trane is not required to serve a preliminary notice (for retainage) on the owner or any other party involved in the project.  


b.
If Trane has a contract with the general contractor or with a subcontractor, Trane must serve a preliminary notice on the owner in order to later assert a mechanic’s lien for unpaid retainage.  Trane must serve written notice of the retainage contract on the owner no later than the 30th day after the last date Trane furnished labor or material for the project.  The preliminary notice for a retainage contract only has to be served one time – the preliminary notice does not have to be served over and over during the following months of the project.


(Prior to September 1, 2011, the retainage notice mentioned above had to be served on the owner no later than the 15th day of the second month after the first month Trane furnished labor or material.  However, the new requirement sets a deadline of no later than the 30th day after Trane’s “last date” of furnishing labor or material.)



Aside from the retainage preliminary notice described in this Section, the regular preliminary notice requirements for a lien in Texas still apply.  In other words, as Trane furnishes labor or material for a project Trane must serve the 2nd month and 3rd month notices described above.  The retainage preliminary notice described in this Section only gives Trane the right to assert a lien for unpaid retainage.  The “regular” notices must be served in order for Trane to assert a lien for other unpaid portions of the contract.

Sample retainage preliminary notice form (new form as of September 1, 2011).  Enclosed you will find a sample retainage preliminary notice form (labeled as “Notice of Contract Providing for Retainage”) that can be used by Trane.  The preliminary notice must be served by certified mail on the owner and general contractor (and subcontractor, if the customer is a subcontractor) no later than the 30th day after the last date Trane furnishes labor or material for the project.  (This notice deadline went into effect on September 1, 2011.  Prior to this date the notice had to be served no later than the 15th day of the second month after the first month Trane furnished labor or material.)
The notice form described above, for use effective September 1, 2011, is a new form that has been simplified.  The new form has to give notice of Trane’s contract with its customer, calling for retainage.  However, the new form does not have to list the dollar amount of Trane’s contract, does not have to list the sum to be retained under the contract, and does not have to list the due date(s) for payment of the retainage.  Trane representatives should be certain that the new form (provided with this letter) is being used by Trane for Texas projects.


Deadline to file mechanic’s lien claim for retainage.  A mechanic’s lien claim for unpaid retainage must be filed at the courthouse within 30 days after the date the project is completed, terminated, or abandoned by the general contractor, whichever date is first to occur.  This lien deadline period does not run from the “last date” or “last month” Trane furnished labor or material.

9.
Lien claim for “specially fabricated materials”.  Texas law defines “specially fabricated materials” as materials “…fabricated for use as a component of the construction or repair so as to be reasonably unsuited for use elsewhere.”  Under Texas law, Trane is permitted to file and enforce a mechanic’s lien claim for “specially fabricated materials,” even if the materials never are delivered to the project site.


a.
If Trane has a contract with the owner, Trane is not required to serve the owner (or any other party) with the preliminary notice described in this Section.


b.
If Trane has a contract with the general contractor or a subcontractor, Trane must serve the owner and the general contractor with notice of Trane’s contract for “specially fabricated materials” no later than the 15th day of the 2nd month after the month Trane receives and accepts the order/contract for the “specially fabricated materials.”

c.
The preliminary notice for “specially fabricated materials” is a precautionary notice.  At the beginning of a project Trane usually expects to deliver its material to the project and thereafter receive payment – end of story.  However, in recent years there have been a number of significant owner failures that have caused projects to be put on hold or cancelled.  In addition, contractor and subcontractor failures can cause project problems that result in Trane’s equipment never being delivered to the project site.  If the preliminary notice for “specially fabricated materials” is served at the beginning of a project, Trane later will be able to file and assert a mechanic’s lien claim for “specially fabricated materials” that, for whatever reason, are not actually delivered to the project site.


Comments and deadline information for “specially fabricated materials”.  If “specially fabricated materials” are delivered to the project site, Trane’s lien claim will be evaluated based on timely service of the 2nd month and 3rd month notices described in this letter.  However, if the “specially fabricated materials” are not delivered to the project site, the following rules and comments apply:


a.
In order to file a lien for the value of the “specially fabricated materials” that were not delivered, preliminary notice of the contract for “specially fabricated materials” must have been served on the owner, general contractor, and other parties within the 2nd month deadline described above.


b.
Trane’s lien for “specially fabricated materials” not delivered to the project site must be filed at the courthouse no later than the 15th day of the 4th month after the month there is a “material breach” in or “termination” of Trane’s contract to furnish the materials.  Trane should measure the notice and filing deadlines from the month when the materials originally were scheduled for shipment to the project site.


c.
IMPORTANT:  In order to assert a lien for “specially fabricated materials” not delivered to the project site, Trane still must serve any 2nd month or 3rd month notices that would have been served if the materials had actually been delivered to the project site.  In order to determine the 2nd month and/or 3rd month notice deadlines, Trane should calculate the deadlines based on the month when the materials originally were scheduled for shipment to the project site.


Sample preliminary notice for “specially fabricated materials”.  Enclosed you will find a sample preliminary notice form (labeled as “Notice of Contract for Specially Fabricated Materials”) that can be used by Trane.

B.
BOND ON PRIVATE PROJECT
10.
Payment bond on private project.  A general contractor who has a written contract with the owner is entitled to furnish a payment bond for the project.  If a copy of the payment bond and a copy of the prime contract are filed with the office of the County Clerk, then the lien claims of unpaid subcontractors and suppliers will be directed against the bond, and not against the real estate.


The language in the statutes suggests that the bond and the contract documents must be recorded before work begins on the project, but the statutory language is not clear.  Therefore, bond and contract documents filed after work begins on the project could still be valid.

11.
No additional notices required for payment bond claim.  In order to have a valid claim against a payment bond that has been recorded for a project, Trane simply has to follow the preliminary notice and lien filing requirements described earlier in this letter.  If these requirements are followed Trane automatically will have a valid claim against the payment bond.  (In order to have a claim against the bond for unpaid retainage or for “specially fabricated materials” not delivered to the project site, Trane must have served the necessary preliminary notice documents.)  
Although the notices do not have to be served on the surety, we recommend that the surety be served with copies of all preliminary lien notices if name and address information for the surety has been confirmed. 

C.
TRUST FUND CLAIMS

12.
General information.  Under Texas law, payments made on a private project to an original contractor or to a subcontractor are considered to be “trust funds.”  The owner, the original contractor, and the subcontractor hold “trust funds” as a trustee for the benefit of subcontractors and suppliers who have furnished labor or material for the project.

13.
No notice requirement for trust fund claim.  Trane is not required to serve any specific notices in order to retain or assert a trust fund claim.  Rather, Trane is entitled to assert a trust fund claim against an owner, original contractor, or subcontractor who is holding funds on a project.  The trust fund claim is based on specific Texas statutory language.  A trust fund claim is of particular value in cases where Trane’s customer has filed bankruptcy and the owner, original contractor, or other party involved in the project is holding contract funds.  Trane’s trust fund claim can be used to defeat claims asserted by the bankruptcy trustee, or by the IRS, a secured creditor, and other creditors.


Sample trust fund claim notice.  Although Trane is not required to serve a notice in a trust fund claim situation, enclosed you will find a sample form (labeled as “Notice of Trust Fund Claim”) that can be used by Trane.  In situations where the owner, general contractor, or subcontractor is holding construction funds, for whatever reason, Trane can mail the trust fund claim notice to the owner and other parties involved in the project.

14.
Deadline to commence lawsuit to enforce trust fund claim.  The Texas Statutes do not provide a specific deadline for commencement of a lawsuit to enforce a trust fund claim.  In order to be safe, we recommend that Trane commence a lawsuit to enforce a trust fund claim (against the private owner, general contractor, or other party holding funds) within one year after the last date Trane furnished labor or material for the project.

PUBLIC PROJECTS

15.
Payment bond requirement.  The general contractor on a public project is required to furnish a payment and performance bond if the prime contract amount exceeds $25,000.  (For some public projects the prime contract amount must be more than $50,000 before the bond is required.).
16.
Right to a bond claim.  Trane is entitled to assert a claim against the payment bond if Trane has a contract with the general contractor or a subcontractor of the general contractor.  In addition, Trane is entitled to a payment bond claim if Trane has a contract with a sub-subcontractor of the general contractor. 

17.
Preliminary notice requirements.  The preliminary notice requirements for public projects, just like private projects, are complicated.  The preliminary notice requirements must be followed throughout the project in order to preserve Trane’s right to later assert a claim against the payment bond.  Special note should be made of the comments in Sections 21 and 22 of this letter for additional notices required to preserve bond claim rights for a retainage contract or for “specially fabricated material” that is never delivered to the project site.

a. “2nd month notice”.  If Trane has a contract with a subcontractor, and not with the general contractor, Trane must serve a written preliminary notice on the general contractor.  The written notice to the general contractor must be served by the 15th day of the 2nd month following EACH MONTH Trane furnishes labor or material.  For example, if Trane furnished labor or material in June, the preliminary notice to the general contractor (for the month of June) would have to be served no later than August 15.

Sample “2nd month notice” form.  Enclosed you will find a sample “2nd month notice” form (labeled as “Notice to Prime Contractor”) that can be used by Trane.  The notice must be served on the general contractor and Trane’s customer (the subcontractor).  In addition, Trane can elect to serve the “2nd month notice” on the public owner and the surety (if the surety’s identity is known).

If Trane’s customer is a sub-subcontractor of the general contractor, the notice, and all other notices for public projects, should be served on Trane’s customer and on the subcontractor, in addition to other designated parties.


The 2nd month notice, and the 3rd month notice, and all other notices for public projects, must be mailed by certified mail.  However, these notices do not have to be served “return receipt requested.”  The reference to “return receipt requested” has been deleted from the public project notice forms attached to this letter.

b.
 “3rd month notice”.  In addition to the “2nd month notice” described above, Trane must serve a “3rd month notice” on the general contractor and the surety.  The “3rd month” notice must be served on the general contractor and the surety regardless of whether Trane’s contract is with a subcontractor or the general contractor.  The “3rd month notice” must be served by the 15th day of the 3rd month following EACH MONTH Trane furnishes labor or material.  For example, if Trane furnishes labor or material in August, the “3rd month notice” to the general contractor and the surety must be served no later than November 15. 



If Trane has a contract with the general contractor, and not with a subcontractor, the “3rd month notice” must be served on the general contractor and the surety for each month Trane furnishes labor or material.  However, the “2nd month notice” does not have to be served for any of these months.


Sample “3rd month notice” form.  Enclosed you will find a sample “3rd month notice” form (labeled as “Notice to Prime Contractor and Surety”) that can be used by Trane.  The notice must be served by certified mail on the general contractor AND the surety, and also on Trane’s customer and any other subcontractor.


Since the “3rd month notice” must be served on the surety, we strongly recommend that Trane confirm name and address information for the surety at the beginning of the project, before the deadline arrives for service of the first “3rd month notice.”


The “3rd month notice” form, on page 2 of the form, includes a space for listing the amount of retainage, if any, that has not become due under Trane’s contract with its customer.  NOTE:   If the “3rd month notice” is being served in July, for labor/material furnished in April, the retainage information should be based on the applicable retainage through the month of April.

c.
Retention amount, if applicable, should be listed in “3rd month notice”.  The Texas Statutes call for the amount of any retainage applicable to Trane’s account with its customer, which has not become due and owing under the contract, to be listed in the “3rd month notice” form.  If Trane has an “equipment only” contract with its customer, with no retainage provisions, this clause in the “3rd month notice” form does not have to be filled in.  However, if Trane has a performance contract with its customer that calls for retainage, page 2 of the “3rd month notice” form should be filled in to list the amount of retainage that has not become due under the contract.

d.
We recommend that Trane keep careful records to be certain that the “2nd month” and “3rd month” notice requirements are satisfied.  Special care must be taken when Trane furnishes labor or material in more than one month, since the 2nd month and 3rd month time periods will overlap.  If the 2nd month and/or 3rd month notices are not timely given for labor/material furnished in a particular month, Trane will lose its payment bond rights for that particular month.
18.
Lawsuit deadline for public payment bond claim.  Trane’s lawsuit against the surety to enforce a payment bond claim must be commenced within one year after the date Trane first served a “2nd month notice” or a “3rd month notice” for any portion of the unpaid claim balance.  If Trane serves a 2nd month notice and a 3rd month notice for a month in which labor/material is furnished, the lawsuit deadline is one year after the date the 2nd month notice was served and NOT one year after the date the 3rd month notice was served.

Example:  Assume that Trane furnished labor or material in the months of January, February, April, May and June and that Trane served “2nd month” and “3rd month” notices for each of these months.  Assume that Trane received payment for the invoices issued in January and February but did not receive payment for the invoices issued in April, May and June.  If Trane’s “2nd month notice” for April was served on June 13 and the “3rd month notice” was served on July 15, the deadline for Trane to commence its lawsuit against the surety would be June 13 of the following year, and not July 15 of the following year.

19.
Project information can be requested from prime contractor; sample request form.  If Trane mails a written request letter to the prime contractor, the prime contractor is obligated to provide Trane with certain project information, including the name and address of the public owner and a copy of the payment and performance bond.  If the prime contractor fails to respond, Trane still is required to serve all necessary bond claim notices.

Sample request form.  Enclosed you will find a sample request letter form (labeled as “Written Request to Prime Contractor for Project Information”) that can be used by Trane to request information from the prime contractor.

20.
Public body can be held liable to subs/suppliers for failing to obtain payment bond.  If the public body fails to obtain a payment bond from the prime contractor, the public body can be held liable to subcontractors and suppliers who do not receive payment for labor or material furnished for the public project.  In addition, in some cases an unpaid subcontractor or supplier is entitled to a lien against money held by the public body and due and owing to the prime contractor.


In order to assert a claim against the public body, for failing to obtain a payment bond, Trane must serve a notice of claim on the public owner.  The notice should be served by certified mail and mailed to the public owner, the prime contractor, and other parties involved in the project.  The notice requirements are the same as those on a surety.

a.
Deadline for service of notice to public owner.  The statutes indicate that the notice of claim only has to be mailed to the public owner one time, but the statutes do not specify a specific deadline by which the notice should be served.  We recommend that Trane serve the notice of claim on the public owner as soon as Trane receives information suggesting that the public owner failed, for whatever reason, to obtain a payment bond from the prime contractor.  On large projects, Trane could adopt a procedure whereby the notice of claim letter is mailed to the public owner at the beginning of the project, unless Trane already has confirmed that a FULLY SIGNED payment bond has been filed with the public owner.

b.
Deadline to start lawsuit against public owner to enforce claim.  The statutes do not provide a specific deadline by which a lawsuit must be started against the public body for failing to obtain a payment bond.  In order to be safe, we recommend that a lawsuit against the public body be started within one year after the first day of the oldest month for which Trane is owed money.  (For example, if Trane is owed money for labor/materials furnished in March, April and June of a particular year, we recommend that the lawsuit against the public owner be started by March 1 of the following year.)


Sample notice to public owner claim form.  Enclosed you will find a sample form (labeled as “Notice To Public Owner of Subcontractor/Supplier Claim”) that can be used by Trane.  As noted above, the notice should be served by certified mail and mailed to the public owner, the prime contractor, and other parties involved in the project.

21.
Payment bond claim for retainage contracts.  If Trane enters into a contract calling for retainage to be withheld from the amounts paid to Trane, Trane should take the steps necessary to preserve bond claim rights for retainage that is not paid in a timely manner.  A payment bond claim for retainage cannot exceed the retainage amount specified in the contract between Trane and its customer.


a.
If Trane has a contract direct with the general contractor, Trane is not required to serve a preliminary notice (for retainage) on the public owner, general contractor, or any other party involved in the project.  


b.
If Trane has a contract with a subcontractor, Trane must serve a preliminary notice on the general contractor in order to later assert a payment bond claim for unpaid retainage.  Trane must serve written notice of the retainage contract on the general contractor no later than the 15th day of the 2nd month after the 1st month Trane furnishes labor or material.  The preliminary notice for a retainage contract only has to be served one time – the preliminary notice does not have to be served over and over during the following months of the project.
Aside from the retainage preliminary notice described in this Section, the regular preliminary notice requirements for a bond claim in Texas still apply.  In other words, as Trane furnishes labor or material for a project Trane must serve the 2nd month and 3rd month notices described above.  The retainage preliminary notice described in this Section only gives Trane the right to assert a bond claim for unpaid retainage.  The “regular” notices must be served in order for Trane to assert a bond claim for other unpaid portions of the contract.

22.
Payment bond claim for “specially fabricated material”.  Under Texas law, Trane is permitted to enforce a payment bond claim for “specially fabricated material,” even if the material never is delivered to the project site.


a.
If Trane has a contract with the general contractor, Trane is not required to serve the general contractor (or any other party) with the preliminary notice described in this Section. 


b.
If Trane has a contract with a subcontractor, Trane must serve the general contractor with notice of Trane’s contract for “specially fabricated material” no later than the 15th day of the 2nd month after the month Trane receives and accepts the order or contract for the “specially fabricated material.”  

Comments and deadline information for “specially fabricated material”.  If “specially fabricated material” is delivered to the project site, Trane’s bond claim will be evaluated based on timely service of the 2nd month and 3rd month notices described in this letter.  However, if the “specially fabricated material” is not delivered to the project site, the following rules and comments apply:

a.
In order to assert a bond claim for the value of the “specially fabricated material” that is not delivered, preliminary notice of the contract for “specially fabricated material” must have been served on the general contractor within the 2nd month deadline described above.


b.
Trane’s bond claim for “specially fabricated material” not delivered to the project site must be served no later than the 15th day of the 4th month after the month there is a “material breach” in, or “termination” of, Trane’s contract to furnish the material.  Trane should measure the notice deadlines from the month when the material originally was scheduled for shipment to the project site.


c.
IMPORTANT:  In order to assert a bond claim for “specially fabricated material” not delivered to the project site, Trane still must serve any 2nd month or 3rd month notices that would have been served if the material had actually been delivered to the project site.  In order to determine the 2nd month and/or 3rd month notice deadlines, Trane should calculate the deadlines based on the month when the material originally was scheduled for shipment to the project site.


Sample preliminary notice form for retainage contract and “specially fabricated material”.  Enclosed you will find a sample form (labeled as “Notice of Retainage and/or Notice of Specially Fabricated Material”) that can be used by Trane.  The form is designed for use on both types of contracts.

MISCELLANEOUS
23.
Rental equipment.  Trane is entitled to file a mechanic's lien for rental equipment furnished for a private project.  Trane is also entitled to assert a bond claim for rental equipment furnished for a public project.
24.
Attorney fees.  The statutes in Texas confirm that the court is authorized to award attorney fees to a prevailing party in a mechanic’s lien foreclosure action lawsuit.  Additionally, reasonable attorney fees may be awarded in a lawsuit to enforce a public payment bond claim.
25.
Pay if paid clause.  Pay if paid clauses are enforceable against Trane if there is language in the contract clearly showing the intention of the parties.
Please let me know if you have comments or questions about the Texas mechanic’s lien or public bond laws.

Sincerely,

WAGNER, FALCONER & JUDD, LTD.

Mark O. Anderson
Daniel J. Reich

MOA/bb

Enclosures:

1.
Notice to Original Contractor (Private)

2.
Notice to Owner and Original Contactor (Private)

3.
Written Request for Notice of Termination or Abandonment (Private)
4.
Written Request to Owner for Project Information (Private)
5.
Notice of Contract Providing for Retainage (Private)

6.
Notice of Contract for Specially Fabricated Material (Private)

7.
Notice of Trust Fund Claim (Private)
8.
Notice to Prime Contractor (Public)

9.
Notice to Prime Contractor and Surety (Public)

10.
Written Request to Prime Contractor for Project Information (Public) 
11.
Notice to Public Owner of Subcontractor/Supplier Claim (Public)
12.
Notice of Retainage and/or Notice of Specially Fabricated Material (Public)

VIA CERTIFIED MAIL

NOTICE TO ORIGINAL CONTRACTOR

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.056 of the Texas Property Code)

TO:
_____________________________

_____________________________


(Owner)





(Original Contractor)

_____________________________

_____________________________


_____________________________

_____________________________

RE:
_________________________________________


(Name and address of project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that during the month(s) of:











, 20__, Trane furnished labor and/or material of the following general description:

for the above referenced construction project.

Trane furnished its labor and/or material for the project at the request of the following customer: _______________________________________________________________
The amount due and owing to Trane for the labor and/or material furnished in the month(s) of _____________________________________________________________, 20____, is $_______________________.  Please note that if the claim owing to Trane remains unpaid, Trane will seek to hold the owner personally liable, and the owner’s property may be subjected to a lien unless:

1.
The owner withholds payments from the contractor for payment of the claim, or

2.
The claim is otherwise paid or settled.

This notice is served in compliance with the Texas Mechanic’s Lien Laws, and is not intended as any reflection on the credit worthiness of Trane’s customer for the project.

DATE: ______________________


Trane US Inc.







By___________________________








Its ___________________________

cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE TO OWNER AND ORIGINAL CONTRACTOR

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.056 of the Texas Property Code)

TO:
_____________________________

_____________________________


(Owner)





(Original Contractor)

_____________________________

_____________________________


_____________________________

_____________________________

RE:
_________________________________________


(Name and address of project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that during the month(s) of ________________________________________________________, 20__, Trane furnished labor and/or material of the following general description:

for the above referenced construction project.

Trane furnished its labor and/or material for the project at the request of the following customer: 

The amount due and owing to Trane for the labor and/or material furnished in the month(s) of:











, 20__is $_______________________.  Please note that if the claim owing to Trane remains unpaid, Trane will seek to hold the owner personally liable, and the owner’s property may be subjected to a lien unless:

1.
The owner withholds payments from the contractor for payment of the claim, or

2.
The claim is otherwise paid or settled.

This notice is served in compliance with the Texas Mechanic’s Lien Laws, and is not intended as any reflection on the credit worthiness of Trane’s customer for the project.

DATE: ______________________


Trane US Inc.







By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

WRITTEN REQUEST FOR NOTICE OF TERMINATION OR ABANDONMENT

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.107 of the Texas Property Code)

TO:
____________________________

_______________________


(Owner)





(Original Contractor)

____________________________

_______________________


____________________________

_______________________

RE:
_________________________________________


(Name and address of project)

_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, has furnished certain labor and/or material of the following general description: ____________







for the above referenced construction project.

Trane has furnished or will furnish its labor and/or material for the project at the request of the following customer: 









In accordance with the provisions of Section 53.107 of the Texas Property Code, Trane asks that the Owner provide Trane with written notice, if applicable, that the original contract has been terminated, or that performance under the contract has been abandoned, as well as the date of the termination or abandonment, as the case may be, all as set forth in Section 53.107 of the Texas Property Code.

This notice is served in compliance with the Texas Mechanic’s Lien Laws, and is not intended as any reflection on the credit worthiness of Trane’s customer or other parties involved in the project.

DATE: ______________________


Trane US Inc.








By:












Its: 





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

WRITTEN REQUEST TO OWNER FOR PROJECT INFORMATION

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.159 of the Texas Property Code)

TO:
____________________________

_______________________


(Owner)





(Original Contractor)

____________________________

_______________________


____________________________

_______________________

RE:
_________________________________________


(Name and address of project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, has entered into a contract to furnish certain labor and/or material generally described as follows: _______________________________________

________________________________________________________________________ for the above referenced construction project.  Trane has entered into a contract with the following customer: 

Pursuant to Section 53.159 of the Texas Property Code, Trane hereby requests that you furnish the following information to Trane:

1.
A legal description of the real property being improved for the project described above.

2.
State whether or not a surety bond has been furnished for the project by the original contractor.  If so, please state the name and address of the surety, and provide us with a copy of the bond.

3.
State whether or not there are any prior recorded liens or security interest on the real property being improved.  If so, please state the name and address of the person having the lien or security interest.

4.
Please state the exact name and address of the owner for the project.

5.
Please state the exact name and address of the original contractor for the project.

VIA CERTIFIED MAIL

WRITTEN REQUEST TO OWNER FOR PROJECT INFORMATION – PAGE 2

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.159 of the Texas Property Code)

Trane appreciates your assistance and cooperation in furnishing the information requested above.  Pursuant to Section 53.159 of the Texas Property Code, if you fail to furnish the information requested, you may be liable to Trane for Trane’s reasonable and necessary costs incurred in procuring the requested information.

DATE: ______________________


Trane US Inc.








By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE OF CONTRACT PROVIDING FOR RETAINAGE

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.057 of the Texas Property Code)

TO:
____________________________

_______________________


(Owner)





(Original Contractor)

____________________________

_______________________


____________________________

_______________________

RE:
_________________________________________

(Name and address of project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that on or about _________________________________, 20 _____, Trane received and accepted an order to furnish labor and/or material for the above referenced construction project, under a contract providing for retainage.  The labor and/or material to be furnished for the project by Trane are described as follows:

Trane received and accepted the order from the following customer:

DATE: ______________________


Trane US Inc.















By:












Its 





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE OF CONTRACT FOR SPECIALLY FABRICATED MATERIALS

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Section 53.058 of the Texas Property Code)

TO:
____________________________

_______________________


(Owner)





(Original Contractor)

____________________________

_______________________


____________________________

_______________________

RE:
_________________________________________


(Name and address of private construction project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that on or about _________________________________, 20 _____, Trane received and accepted an order to furnish specially fabricated materials for the above referenced construction project.  The specially fabricated materials to be furnished for the project by Trane are described as follows:

Trane received and accepted the order from the following customer:

The price of the order received and accepted by Trane is as follows: $



DATE: ______________________


Trane US Inc.
By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE OF TRUST FUND CLAIM

STATE OF TEXAS – PRIVATE PROJECT

(Pursuant to Chapter 162 of the Texas Property Code)

TO:
____________________________

_______________________


(Owner)





(Original Contractor)

____________________________

_______________________


____________________________

_______________________

RE:
_________________________________________


(Name and address of private construction project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, has furnished labor and/or material of the following general description: 








for the above referenced construction project.

Trane furnished its labor and/or material for the project under a contract with the following customer: 










The amount of $_________________________________ is now due and owing and unpaid to Trane by Trane’s customer, for the labor and/or material furnished for the project by Trane.  Trane hereby asserts a trust fund claim against all construction funds for the project held by the owner or by the original contractor, or by any subcontractor of the original contractor.

DATE: ______________________


Trane US Inc.








By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE TO PRIME CONTRACTOR

STATE OF TEXAS – PUBLIC PROJECT

 (Pursuant to § 2253.047 of the Texas Code Annotated, Government Code)

TO:
____________________________



(Prime Contractor)





____________________________



____________________________


RE:
_________________________________________


(Name and address of public construction project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that during the month(s) of _____________________________________________________________, 20_____, Trane furnished labor and/or material of the following general description: 

for the above referenced construction project.

Trane furnished its labor and/or material for the project at the request of the following customer:

The amount due and owing to Trane for the labor and/or material furnished in the month(s) of __________________________________________________,20_________

is $_______________________.  

DATE: ______________________


Trane US Inc.







By:












Its:





cc:
________________________________


________________________________

VIA CERTIFIED MAIL

NOTICE TO PRIME CONTRACTOR AND SURETY – Page 1

STATE OF TEXAS – PUBLIC PROJECT

(Pursuant to § 2253.041 of the Texas Code Annotated, Government Code)

TO:
____________________________


_______________________


(Prime Contractor)




(Surety)

____________________________


_______________________


____________________________


_______________________

RE:
_________________________________________


(Name and address of public construction project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that during the month(s) of _______________________________________________, 20_______, Trane furnished labor and/or material of the following general description: ___




for the above referenced construction project.

Trane furnished its labor and/or material for the project at the request of the following customer: 











The amount due and owing to Trane for the labor and/or material furnished in the month(s) of______________________________________________________________, 20_____, is $_______________________.  

DATE: ______________________


Trane US Inc.







By:












Its:





NOTICE TO PRIME CONTRACTOR AND SURETY – Page 2

STATE OF TEXAS – PUBLIC PROJECT

(Pursuant to § 2253.041 of the Texas Code Annotated, Government Code)

SWORN STATEMENT OF ACCOUNT

STATE OF WISCONSIN
)





)ss

COUNTY OF LA CROSSE
)









, being first deposed on oath, states as follows:  That he/she is the 






 of Trane US Inc. (“Trane”), that he/she has reviewed the above Notice, and knows that the information set forth in the Notice is true and correct of his or her own personal knowledge or, if not, that he/she believes the information to be true and correct; that the account balance claimed as due and owing is just and correct, and that all just and lawful offsets, payments and credits known to this affiant have been allowed.


The amount of retainage, if any, applicable to Trane’s account with its customer that has not yet become due and owing, is as follows: $





Date: _____________________








Subscribed and sworn to before me

this ______ day of _____________, 20_____.

______________________________________

Notary Public

VIA CERTIFIED MAIL
WRITTEN REQUEST TO PRIME CONTRACTOR FOR PROJECT INFORMATION

STATE OF TEXAS – PUBLIC PROJECT

(Pursuant to Section 2253.024 of the Texas Code Annotated, Government Code)

TO:
____________________________


(Prime Contractor)

____________________________


____________________________

RE:
_________________________________________


(Name and address of project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, has entered into a contract to furnish certain labor and/or material of the following general description: ___________________________________
________________________________________________________________________for the above referenced construction project.  Trane has entered into a contract with the following customer:_______________________________________________________
Pursuant to Section 2253.024 of the Texas Government Code, Trane hereby requests that you furnish the following information to Trane:

1.
The name and last known address of the governmental entity with whom the prime contractor contracted for the public work.

2.
A copy of the payment and performance bonds for the public work, including bonds furnished by or to the prime contractors.

3.
The name of the surety issuing the payment bond and the performance bond and the toll-free telephone number maintained by the Texas Department of Insurance under Article 1.35D, Insurance Code, for obtaining information concerning licensed insurance companies.

Trane appreciates your assistance and cooperation in furnishing the information requested above.  Pursuant to Section 2253.024 of the Texas Government Code, if you fail to furnish the information requested, you may be liable to Trane for Trane’s reasonable and necessary costs incurred in procuring the requested information.

DATE: ______________________


Trane US Inc.








By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE TO PUBLIC OWNER OF SUBCONTRACTOR/SUPPLIER CLAIM

STATE OF TEXAS – PUBLIC PROJECT – Page 1
(Pursuant to Sections 2253.022 and 2253.027 of the Texas Government Code)

TO:
____________________________


_______________________


(Public Owner)





(Prime Contractor)

____________________________


_______________________


____________________________


_______________________

RE:
_________________________________________


(Name and address of public construction project)


_________________________________________


_________________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, has furnished labor and/or material of the following general description: 










for the above referenced construction project.

Trane furnished its labor and/or material for the project under a contract with the following customer:










If the public owner described above failed to obtain a payment bond from the prime contractor, as required by Section 2253.021 of the Texas Government Code, Trane hereby asserts a claim in the amount of $____________ against the public owner, based on the public owner’s failure to obtain the payment bond.  This claim amount is the amount due and owing to Trane by its customer.

DATE: ______________________


Trane US Inc.

By:












Its:





cc:
__________________________


__________________________

VIA CERTIFIED MAIL

NOTICE TO PUBLIC OWNER OF SUBCONTRACTOR/SUPPLIER CLAIM

STATE OF TEXAS – PUBLIC PROJECT – Page 2

(Pursuant to Sections 2253.022 and 2253.027 of the Texas Government Code)

SWORN STATEMENT OF ACCOUNT

STATE OF WISCONSIN
)





)ss

COUNTY OF LA CROSSE
)









, being first deposed on oath, states as follows:  That he/she is the 






 of Trane US Inc. (“Trane”), that he/she has reviewed the above Notice, and knows that the information set forth in the Notice is true and correct of his or her own personal knowledge or, if not, that he/she believes the information to be true and correct; that the account balance claimed as due and owing is just and correct, and that all just and lawful offsets, payments and credits known to this affiant have been allowed.


The amount of retainage, if any, applicable to Trane’s account with its customer that has not yet become due and owing, is as follows: $





Date: _____________________








Subscribed and sworn to before me

this ______ day of _____________, 20_____.

______________________________________

Notary Public

VIA CERTIFIED MAIL

NOTICE OF RETAINAGE AND/OR NOTICE OF 

SPECIALLY FABRICATED MATERIAL

STATE OF TEXAS – PUBLIC PROJECT

(Pursuant to § 2253.047 of the Texas Code Annotated, Government Code)

TO:
_______________________


__________________________


(Prime Contractor)




(Surety Company)


_______________________


__________________________


_______________________


__________________________

RE:
____________________________________


(Name and address of project)


____________________________________


____________________________________

Trane US Inc. (“Trane”), 3600 Pammel Creek Road, La Crosse, WI 54601, phone (608) 787-2000, fax (608) 787-2333, hereby gives notice that Trane has entered into a contract with its customer for the construction project described above.  The contract provides for retainage and/or the contract provides for Trane to furnish certain specially fabricated material for the project.

Trane has entered into its contract for the project with the following customer:

If Trane’s contract with its customer provides for retainage, the general nature of the retainage described in the contract is set forth below:

If Trane’s contract with its customer calls for Trane to furnish specially fabricated material, this Notice confirms that the month in which Trane received and accepted its order for specially fabricated material is as follows:

Further, the specially fabricated material is described as follows:

DATE: ______________________


Trane US Inc.







By:












Its:





cc:
_________________________


_________________________
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